The Case of XXX Co., Ltd. v. XX Company, Welhai on
Dispute over the Payment of the Goods of Sales Contract
Jurisdiction: Arbitration; CIETAC

Date of Decision: November16, 2001

1.Case Brief
In September 1998, the claimant, as the sellertl@despondent, as the buyer, concluded the aritréhis

case which stipulated that the respondent wouldh@ase 190 tons of 3# crude rubber at a unit pfice o
$630/ton and the total sum was $119,700, the gathipment was the port in Thailand and the port of
destination was Dalian in China, the importer stpulithin 10 days as of the date the customs praesd
were finished, transfer the price of the goodsdiggraph to the bank as appointed by the expaueh pre-
picking up fees as the storage fee should be askbynthe claimant while the aft@icking up fees should t
assumed by the respondent after the goods arrivedlmn.

Because the respondent did not pay the price whgorming the contract, the claimant applied for
arbitration according to the arbitration term aseagd in the contract. The claimant ultimately conéd the
claims for this case as follows:

(1) The respondent should pay the claimant the qwieg of RMB 818,353Yuan;

(2) The respondent should compensate such losseeeaslt of the delayed payment as

(a) the loss of interest RMB 118,272Yuan and therast from the claimant applying for arbitrationthat
the final decision was made; and

(b) the loss of attorney fee RMB 20,000 Yuan;

(3) The arbitration fee should be assumed by thpardent.

As regards the facts and reasons of this casejdhmant claimed that:

The claimant performed the liabilities as agreeth@acontract. The respondent applied to custordgparkec
up the goods in accordance with the contract, liubdt perform the payment liability agreed in tuntract
for a long time. Although the claimant frequenthskened, the respondent did not pay off until ngwdried
excuses.

The respondent's conducts had violated the ligiabt stipulated by Article 14 of the contract, whic
constituted a breach of contract because of remgléairge loss to the claimant. As a result, thpaadent
should pay the claimant immediately and underthkdiability of breach of contract to compensate th
claimant for loss suffered from such breach.

Against the statements and claims above, the relgpmdmpresented its main defenses as follows:

(1) Both parties did not agree on the applicatiblaw for the disputes in either of the severaltcacts
signed in different periods. As the contract irstbése was both signed and performed in China eratding
to the principle of close contact, the case shaplly laws of China, i.e. the General Principleshef Civil
Law of the People's Republic of China and the Gamttaw of the People's Republic of China.

(2) Aiming at the identical batch of goods, the tparties had signed 3 contracts of different casten July
30, 1998 as well as in September and October d8.1B8 3 contracts did not definite the validityeafch
contract, but whereas the contract signed in Octob£998 was the last one and both parties dichave
any other relationships on business except foBtherude rubber, the last contract had replacedbtimeer
two and the both parties had performed liabilibeshe basis of this contract during the actualquarance.
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Therefore, the 98HCO1 contract signed in Octobdrd®B (hereinafter referred to as the October
Contract) should be the radical basis for handiivig case.
(3) As regards whether the respondent should usideresponsibility
The October Contract stipulated clearly that thegpof goods should be paid to the seller by Weib4i
Industry Co., Ltd as the entrustor of import. Tloatcact on sales of goods was based on the engnstm
relationship between Weihai XX Industry Co., Ltdefeinafter referred to as XX Co.) and the respotide
Because XX Co. did not have the right of import-@tmperation, the respondent, as one party to the
contract, had this right and signed and sealeth@mrdntract according to the regulations on manageéof
foreign trade. It is provisioned in Article 402thie Contract Law of the People's Republic of Chirzd
where the agent, acting within the scope of authgrianted by the principal, entered into a coritiradts
own name with a third party who is aware of thermyerelationship between the principal and agém, t
contract is directly binding upon the principal ath third party, based on which, although thereghin
this case was signed by the respondent and theantaj it directly bounded the claimant and XX G a
result, the claimant should claim his contractigthts against the entrusting party XX Co.. Moregwiring
the whole course of performance, the claimant dei®arthe payment from and issued receipt to XX @o. a
the time and requested XX Co. to perform the ohilbigeof payment in the subsequent multiple exchange
faxes. Meanwhile, XX Co. iterated to the claimdr#ttit was entrustment relationship between it thied
respondent and the obligation of payment shouldbeaissumed by the respondent.
Based on all mentioned above, the respondent regplithee arbitral tribunal to overrule the claimstod
claimant.
The Detailed Statements for Calculation of Inteyést Delayed Payment as submitted by the claimané
as follows:
According to the foreign exchange quote price middid by the Bank of China, the US dollar's mepiate
was 827.78 on October 22, 1998 (e.g. the paymeatatastipulated by the contract after 10 dayd &#se0
finishing of the customs), so the price owed byrdspondent was $119,700, which equaled RMB 990,853
Yuan when converted.
(a) When passing the customs, the respondent aelddhe storage fee RMB 52,500 Yuan, with deduation
which, the sum owed by the respondent was RMB &33)3ian.
The lending rate with corresponding period of tkeete's Bank of China was annual 6.93% before
December 6, 1998. There were 46 days as from Oc&ihel 998 to December 6, 1998, within which the
interest was: [(9383586.93%)/860 daysk 46 days=RMB 8309 Yuan
(b) The lending rate with corresponding periodhef People's Bank of China was annual 6.39% after
December 7, 1998 and before June 9, 1999. Themdspbhad paid RMB 131,700 Yuan on January 25,
1999. Taking this payment date as a boundary ntteeast during this period was calculated as twtspa
There were 50 days between December 7, 1998 anddap5, 1999, within which the interest was:
[(938353%6.39%)/360 daysf 50 days=RMB 8327Yuan.
There were 134 days between January 26, 1999 anedd)ui 999, within which the interest was: [(80853
6.39%)/360 daysk 134 days=RMB 19,186 Yuan.
(c) The lending rate with corresponding periodref People's Bank of China adjusted to annual 58586
June 7, 1999. There were 629 days between Juri®29,and February 28, 2001 on which the arbitration
was filed, within which the interest was: [(8066%8.85%)/360 daysk 629 days=RMB 82,450 Yuan.
Above all, the total amount of the interest engeadédy the respondent's delaying to pay was RMB2718
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Yuan by the end of February 28, 2001 on which tyarbitration was filed.
Subsequently, the claimant represented the claimsarning the relevant matters as follows:
(1) The claimant and XXX, the manager of the sedamgbrt-export department of the respondent's
corporation, had begun to attach and negotiatetahepurchase of 3# crude rubber since June grojul
1998. In the beginning of September of the same, yleay reached an agreement on the terms of thieaaxd
and signed the contract in this case. Because culdier was the state import-export merchandigbeofirst
grade, it was necessary to transact the import#éXpense. Thus, after the contract was concluthea,
respondent transacted the import-export licengg@ssioned and applied to Dalian Customs on OgtdBe
of that year. After finishing the customs, the geekere picked up by the respondent. As provisiongke
contract, the storage fee should be assumed bytaimant before passing customs. But the chargg onl
accepted RMB and the transactor of the claimannhdidoring enough RMB, so the respondent XXX
advanced the storage fee of RMB 52,500 Yuan fockaienant and illuminated that this money was bwed
from XXX, the manager of XX Company that was thgp@ndent's cooperator. In October 1999, XXX, the
manager of XX Company as the respondent's coopeeateanced RMB 131,700 for the respondent again
under the situation that the claimant hasteneg#yenent continuously. XX, the personnel of thernkt
company gave a receipt of these two sums of mdfreyn then on, the respondent did not pay any more.
Although he alleged that XXX, the manager of hismerator XX Company would advance, XXX did not
any more, either.
(2) After passing the customs on October 14, 1888personnel of the respondent found the claimant
presenting that the manuscript September contmadtiaot be used to handle the transaction of dorei
exchange in the Administration of Foreign Excharnbey ought to submit the print contract and he had
printed some with the same content as the originabhich the claimant was asked to sign. The clatima
signed as required without scrutiny. The contraese handed to the respondent at that time. Reyatdi
these, the claimant had recognized the truth ofédd on the October Contract.
(3) The claimant had hastened the respondent tafpaypassing customs. The respondent purporegdhib
foreign exchanges had been prepared but they needénins declaration pasted with a fake proof ladel
pay out. However, the respondent did not pay afteh label was received. Afterward, the respondent
purposed XX Co would pay for it. But the two pastlead paid the amount mentioned above only. Withén
period, the claimant's faxes were all sent to éspondent.
(4) After the merchandise had passed the custdraglaimant requested the respondent to remit the
$119,700 to his account in a Hongkong Bank as agi®et the respondent presented that he was ut@ble
remit US dollars according to the contract for wasd reasons so he had to pay RMB. By considerisg th
situation and that the claimant had many investadrprises in the mainland, the RMB could be resgias
circulating fund for those enterprises, the claitregreed with the respondent and the claimant bheepded
the RMB advanced by XXX for the respondent. Sordspondent was required to pay RMB when the
claimant presented the claims as agreed by theantes.
(5) During the course of negotiation and conclugibthis contract between the claimant and thearedpnt,
the respondent never told the claimant about thmitragent relationship between him and XX Co. nor
showed any relevant documents. On the other s@putposed that he imported the crude rubber tdyme
for himself. The import-export license handled bg tespondent and the documents for customs édlaitedi
that the goods under this contract were free oatakimported for processing, which could only bedifor
given purpose according to law and was irrelevaiirtiport agency.
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(6) According to the Interpretation (1) on Some fdegt concerning Application of the Contract Lawttod
People's Republic of China made by the Supremel@esdpourt, the respondent insisted that Articl2 4D
the Contract Law should apply to this case, i.eia$ not tenable that the contract was directlgibig on the
claimant and XX Co. and the respondent had no tupay. The contract on dispute of this case was
concluded in 1998, and at that time there wergimt&egulations on the Agent in Foreign Trade far t
matters concerning foreign trade and agent. Setheerim Regulations should apply to matters camiog
responsibilities for the agent in foreign tradetiis case.

As provisioned in these Interim Regulations, thegof the foreign trade contract should be paidhgy
entrusting party to the entrusted party only, delatter should conduct outwards payment. Theustitg
party neither had rights nor obligations in the artgexport contract and should assumed the conhct
obligations and enjoy the contractual rights teefgn traders. Therefore, the respondent did haweltity to
pay, even though it had an illegal import ageratiehship with XX Co..

The claimant persisted that the respondent shayd@the claimant according to law, but the resieon did
not pay in time, so the respondent should assumedtresponding liability.

The respondent stated in his supplementary magehiat:

(1) XX, the personnel of the claimant's companytipi@ated in the conclusion and performance of the
contract from the beginning to the end and waseclgar about the entrust agent relationship betwlee
respondent and XX Co.. Based on which, it was comdd in the last contract that the XX Co. should fma
the claimant directly and during the course of parfance the claimant always deemed XX Co. as thg pa
who should perform the obligation of payment. Isvagainst the basic facts that the content of dinéract
was not scrutinized as alleged by the claimant.

(2) Articles 402 and 403 of the Contract Law of Beople's Republic of China should apply to theuwtiss ir
this case.

(3) The agreement upon the rights and obligatioriteé contract, especially upon the obligation afmpent,
did not violate the provisions of relevant laws ahduld be fully respected. In the course of pengice, the
facts, that XX frequently accepted the payment MiERbecause he knew that XX Co. was unable to pay th
foreign exchange, just manifested the respect tippagreement. Therefore, the claimant should beep

claiming the right upon the payment to XX Co. asced.
2. Awards
(1) All claims of the claimant shall be overruled;

(2) The arbitration fee shall be assumed by the claiman
3.Comments
The main legal issues concerned in this case dialaws:

(1) Law application

The two parties did not stipulate the law applieaibl solve disputes in the contract of this caskei#as bot
parties had invoked Chinese law as their allegatifmundation, the arbitral tribunal held that @lginese lav
should apply to this case according to the prircgdlfree will.

The arbitral tribunal noticed that the claimanirded to apply the Interim Regulations on the Agant
Foreign Trade as promulgated by the Ministry ofdigm Trade and Economic Cooperation of China which
was effective when the contract was concluded wthigerespondent claimed to apply the General Rafles
the Civil Law of the People's Republic of China dinel Contract Law of the People's Republic of Clind
Articles 402 403 of the Contract Law in detail.

According to Article 1 of the Interpretations (1) the Matters concerning Application of the Conttlzew of

4/7



China as made by the Supreme People's Court, dsputthe contracts concluded before the Contract
Law was implemented should apply laws existindnat time. In case the law existing at that timerehdl
provision the problem, they may apply the releyaovisions of the Contract Law. As the contracthiis
case was a foreign trade agent contract and thetef foreign trade agent law and regulationssteng at
the time of the conclusion of this contract, wass litterim Regulations on the Agent of Foreign Trdabe
arbitral tribunal supported the claimant's allegiatihat these Interim Regulations should apphhte ¢ase.
Meanwhile, in case these Interim Regulations maxprovisions related to this case, the relevantipions
of the Law of Economic Contracts involving Foreigiterest and the General Rules of Civil Law whickrey
effective at that time should apply, and if thegl dot provision either, the relevant provisionghef Contract
Law could apply.

(2) The trial scale of this case

Article 7 as the delivering term of the contracthis case stipulated that both parties should tietgo
friendly to solve any dispute relevant to this cant when implementing this contract. In case thgotiation
could not solve the dispute, it shall be submite@IATAC for arbitration according to its procedsr the
address should be Beijing and the award shoulihbédnd binding to both parties. The arbitratiee Shoul
be assumed by the failing party except that théralttommission decided otherwise. The arbitral
commission heard this case in accordance witht¢his. Therefore, the arbitral tribunal held tha thal
scale of this case should be limited to the peréoroe of this contract and disputes relevant to the
performance. Other contracts handed by both paaties/idences such as the import agent contracvete
out of the scale of the arbitration commissiontssjliction and also out of the trial scale of thmeitral
tribunal. The arbitral tribunal would refer to thexs relevant facts and evidences.

(3) The respondent's obligation and responsibilityafrpent under this case

The arbitral tribunal scrutinized the evidences araderials as presented by both parties and tleepre
evidences indicated that:

(&) The contract in this case was concluded ineSeper 1998. The two parties had stipulated in dmgract
that the respondent should buy 190 tons of 3# crubleer at a price of $630/ton from the claimamé, total
amount of contract should be $119,700. And the lempgntary terms of the contract stipulated that the
importer should transfer the payment by T/T tolihek appointed by the exporter within 10 days dfier
importer finished the customs.

(b) The respondent had signed the No. WH98802 itragent contract (hereinafter referred to the irhpor
agent contract) with Weihai XX Industry Co., Ltteteinafter referred to XX Co.) in September 2889
which stipulated that the respondent should agemhport 190 tons of 3# crude rubber at a pric&80/ton
whose total amount was $119,700 for XX Co.. Themeaintents of the agent import contract were as
follows:

The rights and obligations of the respondent shbald

(i) to sign contracts with foreign traders accogdiao XX Co.'s opinions;

(i) to take charge of the import customs and givéice to XX Co. to take the goods after signing th
contract; and

(i) to take responsibility in case the goods wkided to deliver to XX Co. successfully for theasons of tr
respondent.

The rights and obligations of XX Co. should be:

(i) to take charge of attaching and negotiatindwfatreign traders and concluding contracts in thme of the
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respondent with other parties; and
(ii) to take responsibility unilaterally in caseetbontract terms were violated for the reasons»1C6. and
assume all fees charged in the process of impdrpay to the claimant.
(c) In September 1998, the claimant and the resgruritad signed a sale contract with the identioadlver,
the basically identical name and specifications tetthat of the contract in this case. But suahtict (i.e.
October Contract) had supplementary terms stimgdtiat the payment should be made by the entgustin
importer XX Co. to the seller (i.e. the claimantliis case) after the buyer (i.e. the respondetitiincase)
finished the procedures for customs and the ulémaer examined and confirmed qualified.
(d) The respondent obtained the import license ctolier 7, 1998 and handled the import customs
procedures on October 12 and then picked up thdsgoo
(e) On January 25, 1999, XXX of XX Co. paid RMB 1320 to XX of the claimant's company and XX gave
a receipt to XXX.
(f) On October 12, 2000, XXX of XX Co. sent a lette the claimant which read:
As regards the issue of paying back the moneyh®Bt# crude rubber imported by the agency of Weitxai
Company (the respondent) for us (XX Co.), in ounam:
(i) We could make an agreement on payment. We wgudantee to pay within the period we agreed.
(ii)) We begged your considering the close relatm®f cooperation we once had, especially our anoies
on your this stock of goods when accidents happenBalian China. As regarding this, you had betier
resolve it through arbitration.
(i) Weihai XX Company (the respondent) was anrag@mpany in this transaction and did not paréitgp
actually. So we begged you not resolve this proldgainst Weihai XX Company directly. And
(iv) The problems of payment happened in this @atien should be solved by negotiation betweenamul
us.
It would be better that Mr. XX give me a reply.
On November 9, 2000, XX, the personnel of the claihtompany, sent a letter to XXX of XX Co. stating
that it needed RMB 300,000 Yuan in urgency, plefiddransfer RMB 300,000 Yuan that would be dedd
from the payment of rubber.
The claimant sent a notice to the respondent andC¥Xstating that the payment under the contrast wa
USD630X 1900X Rate 8.30=RMB 993,510 Yuan subtracting the stofagén Dalian bonded area and the
loading fee of RMB 52,500 Yuan, subtracting the@mf purchasing plane ticket of RMB 15,200 Yuan,
subtracting the money of RMB 120, 000 Yuan as pgitfir. XXX in 1999 and there was still RMB 805,810
Yuan remained and demanding a reply concerningdbige from the respondent and XX Co.
Based on the facts mentioned above and accordiAditde 7 of the Law of Economic Contracts invalgi
Foreign Interest, the arbitral tribunal held ths tontract in this case came into effect as df patties
signing in September of 1998 and both party sheatibusly perform as stipulated in the contrace Th
claimant as the seller had delivered the goodsnhe@econtract while the respondent as the buyemioa
paid money to the claimant. In order to decide Wweasuch conduct of the respondent constituteeachr of
the contract, it was necessary to make sure wetithegespondent was the party who should pay theegno
for the goods under the contract.
It was clearly stipulated in the contract that theney should be transferred by T/T to the bank iyed by
the exporter within 10 days as of the importersiining the customs. This term did not define théypaho
should pay. As regarding that the contract wageida trade contract and the respondent signetien t
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contract as the buyer, the respondent should payéogoods according to the Interim Regulationshen
Agent of Foreign Trade. The respondent handledtisétoms on October 12, 1998 within which the both
parties had signed October Contract stipulatingttitepayment should be made by the entrusting itapo
XX Co. to the seller after the buyer finished tepéhe customs and the ultimate user examined and
confirmed qualified. So the two parties had asdeethfurther concerning the payment, namely, theGoX
should pay the money. The claimant presented tatbe signer on behalf of the claimant, did nousaize
the terms of the contract before he signed ondnéract. But it could not render the conclusiort thea
contract was void and null. This term constitutegll modification to the terms on payment by thhbo
parties.
The arbitral tribunal held that the goods appointethe agent import contract signed by the respaohdnd
XX Co. was the same as that under the contrattisncase if no contrary evidence existed. Accordintpe
facts of this case, it was unbelievable that thénthnt was unaware of the agent import relationbktpreen
the respondent and XX Co.. In addition, whetherdlagmant knew about the relationship between the
respondent and XX Co. did not influence the cogmizeof the party who should pay. By considering tha
both parties had stipulated clearly in October @anitthat XX Co. should pay the money for the cactuwal
goods and that the agent import contract betweenaspondent and XX Co. had stipulated that the
respondent might sign contracts with other padie®ehalf of XX Co., take charge of handling thetoms
and notice XX Co. to receive the goods, the XX §lmuld assume all the fees during the import paes
the money should be paid to the claimant by XX @g.a matter of fact, the relevant fees duringitiyort
process and the partial payment the claimant headdy received were paid by XX Co.. And because XXX
on behalf of XX Co. sent faxes to the claimant éadiing that the party who owed the money and shpayd
back the money under this contract were XX Co.cthegnant demanded XX Co. to pay. The arbitralunial
held that the money for the goods under this cehpaid to the claimant by XX Co. was the true wilthe &
parties i.e. the obligation of payment had beensfierred to XX Co. from the respondent under thistact
which did not violate the mandatory rules of th&.ldherefore, the respondent should not assume the
obligation of payment and should not take the rasjimlity for the claimant not receiving the resbney of
the contract.
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